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NEW RULES ON ESI—THE TIME TO ACT IS NOW

New federal rules regarding “Electronically Stored Information” or “ESI,” which became effective
December 1, 2006, represent a watershed event for dl businesses and individuals who are or may
become involved in litigation. All businesses andindividuals should consider where and how their
electronic information is managed and identify critical risks implicit in ESI. The time to proactive}
implement ESI compliance measures is now.

Discovery, the process by which parties in litigaton explore the facts and legal claims of their
adversaries prior to trial, can be costly and time consuming. ESI differs from paper documents in
one important respect: it is almost impossible to dstroy, even when it has been “deleted.” That
fact creates new challenges for courts, parties andawyers, and it is an important element of the
new rules. Although the changes immediately impactases in federal court, they may soon be
adopted by the states.

The purpose of this Alert is to highlight these chages for our friends and clients and help them to
prepare for, defend against and comply with this challenge. Those who are caught unprepared
may pay a heavy price.

Under the Federal Rules, parties are required to eshange information through the use of “initial
disclosures” in which each side must automaticallyidentify or produce all relevant “documents”
which support its claims or defenses, as well as th names of individuals having knowledge of the
facts. The new rules add ESI to that which must baffirmatively disclosed at the outset of the
litigation, and the rules now require the parties © address ESI in a proposed discovery plan.

The risk of failing to address ESI disclosure undethe new rules is potentially very serious. In a
recent line of decisions (five separate rulings) iran employment discrimination case known as
Zubulake, a New York federal court provided a roadmap for h ow courts will assess compliance
with ESI discovery. Under decisions such as thesgnd the new rules, in order to avoid serious
sanctions and losing lawsuits, every company and bginess person should undertake the following
steps:

1. Assess the various forms ESI maintained, undstand the hardware and
software requirements for storing and accessing ESand adopt and apply
retention and destruction policies. At a minimum,an ESI inventory which
encompasses these parameters should be implemented.

2. In the event of litigation, or the threat of litigation, confer with counsel at the
commencement of and throughout the litigation proces to maintain and
reinforce compliance. Discovery imposes continuingpbligations on the
parties; it is not enough just to comply at the infial disclosure stage.



3. Preserve relevant ESI whenever the threat ofilifation exists (known as a
“litigation hold”).

4. Confer with counsel to address the form, and anypractical and/or cost
barriers to ESI production.

In addition to the defensive measures noted abovethe new focus on ESI in litigation will provide
strategic opportunities. Sanctions for failure to omply with discovery requirements regarding ESI
can be severe, including substantial costs for seathing ESI data sources, attorney’s fees, the costs
of retaking depositions, and adverse jury instructdns if a party fails to preserve or unreasonably
destroys ESI.

Proactively considering the use of ESI in litigatio under the new rules makes good business sense,
even if the likelihood of litigation seems remote. Addressing ESI and establishing compliance
measures should be part of everyone’s risk managema strategy. If you have questions regarding
the new rules, proactive ESI compliance measures asther questions regarding ESI please contact
Joseph Sano at (617) 456-8000.
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