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Firm client prevails in Sarbanes-Oxley whistleblower case 
  
Prince, Lobel, Glovsky & Tye LLP attorneys Jessica Foster and Amy Serino recently won a significant 
Sarbanes-Oxley Act ("SOX") whistleblower case for our client, an international asset management 
company. The case was originally dismissed at the Department of Labor/OSHA ("OSHA") phase 
and then Jessica and Amy won summary dismissal following the plaintiff's appeal to a Department 
of Labor Administrative Law Judge.  
  
In this case, the company's former information technology developer claimed that the termination of 
his employment was in retaliation for alleged whistleblowing activities. The Firm argued that our 
client was not covered by SOX because it was not publicly traded and the plaintiff failed to 
demonstrate that his termination was retaliatory.  OSHA dismissed the plaintiff's claim both on 
jurisdictional grounds and on the merits.  The case was appealed and, on June 14, 2006, our 
client won on a motion for summary decision based on lack of jurisdiction. 
  
SOX whistleblower litigation is a new weapon employees are using against their current and 
former employers.  The case Jessica and Amy won is one of the first in this area to be litigated to 
the stage of proceedings at which our client prevailed. Public companies, investment firms, and 
private subsidiaries of public companies should be aware of the dangers of SOX whistleblower 
claims, which may subject a company to significant monetary damages and the unusual remedy of 
mandatory immediate reinstatement of the complaining employee while the case is being litigated.  
  
If you have any questions about this issue, please contact Jessica Foster at 617.456.8030 or via 
email at jfoster@plgt.com. 

 
 

U.S. Supreme Court broadens standard for retaliation claims under 
Title VII 
 
In a decision certain to increase the already growing number of retaliation claims filed by 
employees, a unanimous United States Supreme Court in Burlington Northern & Santa Fe Railway 
Co. v. White (No. 05-259) , on June 22, 2006, broadened the standards for retaliation claims 
under federal law.  Previously, employees seeking to prove retaliation against their employers were 
required generally to demonstrate that they had suffered a tangible adverse job action, such as a 
change in position, compensation or termination of employment.  Now an employer may be liable 
for any act that might have dissuaded a reasonable employee from making or supporting a charge 
of discrimination – even if that act is unrelated to the employee’s employment or occurs outside the 



 

workplace.  This ruling should be of concern to employers as it increases their exposure to 
retaliation claims by now having to satisfy a flexible standard that makes it easier for employee 
claims to survive summary judgment and succeed at trial.   
 
The plaintiff in the Burlington Northern case was the only female employee working at the 
company’s maintenance department in Memphis, Tennessee.  After she complained to company 
officials of gender discrimination, she was reassigned from her position as a forklift operator to a 
less desirable track laborer position, with the same pay and benefits.  The plaintiff filed a claim 
with the EEOC alleging gender discrimination and retaliation.  Soon thereafter, she was accused of 
insubordination for allegedly refusing a directive from one of her supervisors and was suspended 
without pay for 37 days.  Even though the plaintiff was ultimately restored to her track laborer 
position with back pay, the Court held that both the reassignment and the suspension without pay 
constituted retaliatory acts.   
 
In light of Burlington Northern, there are several steps that employers should take to reduce their 
exposure to retaliation claims.  First, employers must carefully assess all of the facts and 
circumstances surrounding any action that could adversely impact an employee who has 
complained of discrimination to determine whether it is one that would likely have dissuaded a 
reasonable employee from bringing a discrimination claim.  For example, a change in work 
schedule might not constitute a material adverse action to some employees, but to others, such as a 
mother with childcare responsibilities, it could.  Second, employers must train managers and 
supervisors to listen for and promptly investigate complaints of retaliation – even if the complaints 
involve matters seemingly unrelated to employment, such as the complaining employee’s exclusion 
from lunch outings or other extracurricular activities.  Third, employers should carefully document 
the legitimate business reason for taking any adverse action to rebut any inference that it was 
causally related to the employee’s complaint of discrimination.   
 
The Burlington Northern decision also is significant for employers because, while it governs only 
Title VII retaliation claims, it is likely that the Court’s reasoning will also impact retaliation claims 
brought under other federal statutes such as the Sarbanes-Oxley Act, the Americans with 
Disabilities Act and the Age Discrimination in Employment Act.  The decision may also influence the 
manner in which state courts interpret comparable retaliation provisions contained in their own 
laws.    
 
If you have questions about any of these issues, or would like to discuss ways in which employers 
can limit their exposure to such claims, please contact the Jeffrey A. Dretler at 617.456.8130 or 
via email at jdretler@plgt.com, or Richard D. Glovsky, Chair of the Employment Group, at 
617.456.8012.  More information can also be found a t www.plgt.com.   
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