






























































































































































05/28/72007 22:24 FAX 617 723 4477

-2

MCNAMARA & FLYNN, P.4. #003/008

behalf of the Trust, entered into a Ligense Abreement.? The License Agreement allowed
Lucente to remove a ledge located on the propdrty.

The License Agreement specifically alloved Lucente to “blast, crush, process, remove

and sell existing ledge from the Property,” ahd use “personnel as are necessavy to blast,

crush, process and remove the ledge.” License Agreement, § 1. The License Agreement was

for a term of twenty months and required Lucdnte to pay $20,000 per month w0 the Trustee,

regardless of the quantity of Jedge extracted. [Id., §§ 2-3. Lucente was not required to pay

this monthly fee if he was “unable to perform the {w]ork on the [plroperty for four or more

days in any month due to Force Majeure (as défined in Section 4He)” Id., § 3. Section 4(c)

stated that: “[Lucentc] shall diligently and fontinuously perform the [work subject (o

inclement weather, labor shortages or strikes or other causcs reasonably beyond li¢ensor's

reasonable control (Force Majeure’).”

The License Agreement named Roston [Power as one of three companies authorized

to work on the property. Sovon after entering

into the License Agreement, Boston Power

and Lucente entered into a written contract (“Crushing Contract™) for the crﬁshing of stone

already removed from the ledge.. The Crushing Contract required that Liucente pay Boston

Power alleges that the purposse of both the

Power $3.85 per ton of crushed stone.{__Iioator

License Agreement and Crushing Contract

was to improve the Trust's property for

commecrceial development.?*_v;)n July 8, 2003, |Boston Powar brought a complaint against

Lucente seeking money due under the Crushing Contract. In its complaint, Boston Power

also seeks to enforce a mechanic's lien against, ¢

he Trust's property.

DISCUSSION

L Summary Judgment Standargd

A court grants summary judgment whiere there are no genuive issues of material

fact and where the summary judgment record

entitles the moving party to judgment as a

matter of law. Cassesso v. Comm'r of Correction, 390 Mass. 419, 422 (1983); Cmty. Nat'l

2The trustec testified at a deposilion thst the Licerse Agreement was created by his attorney.

31n his deposition, the Trustee admitted to having 4t least two meetings with an apartment
developer regarding the sale of the property. The tfustec also went hefore the Waltham Planning

Board to file a plan for a cul-de-sac on the property]
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Bank v. Dawes, 360 Mass. 550, 553 (1976); Mass. R. Civ. P. 56(c). The moving pariy has

the burden of affirmativcly demonstrating that

there is no genuine issue of material fact on

cvery rclevant issue. Pederson v, Time, Inc.,|404 Mass. 14, 17 (1989). Once the moving

party establishes the absence of a triable issue)

the party opposing the motion must respond

and allege specific facts demoustrating the existence of a genuine issue of materi al fact. Id.

A party moving for summary judgmen], who docs not bear the burden of proof al

trial may demonstrate the absence of a trigble issuc either by submitting affirmative

evidence negating an essential element of the

nonmoving party’s case or by showing that

the nonmoving party has no reasonable expectation of proving an essential element of its
case at trial. Flesner v, Technieal Commen Cofp., 110 Mass. 805, 809 (1991); Kourouvacilis
v. General Motors Corp., 410 Mass. 706, 716 (1991). A trial court ruling on defendant’s

motion for summary judgment properly assumd

g that all the facts set forth in the plaintiffs

affidavits are true and that any inferences favérable to the plaintif( should be drawn. Sce
generally Covencey v. President & Tr. of Coll, of[Holy Cross, 388 Mass. 16 (1983).

1L Statutory Framework of G. L.

c. 254 (Meéchanic’s Lien Statute)

The process of recording and cnforcing p mechanic’s lien is provided for by statute.

Baltimore Contractors, Inc. V.

upree, 352 Maks. 83, 85 (1967). A mechanic’s lien may be-

sought by an individual or entity that providct certain materials or scrvices to a property

owner. See Davenport Mammoet Heavy Tran

Civi) No. 02-281 (Plymouth Super. Ct. April 24
(2005). In 1996, in response (o concerns regarg
the legislature amended it by “expanding the
the types of work for which a lien ﬁxay be clair

sp. Inc. v. Entergy Nuclear Generation Co..
, 2008 (Troy, J.),.affd 64 Mass, App. Ct. 37
ling the scope of the mechanic’s lien statute,
rroup of entities entitled 1o lien protection,

hed, and the types of property subject to the

lien.” Mommoet USA, Inc. v. Entergy Nuclggf Generation Co., 64 Mass. App. Ct. 37, 44

n.16 (2005).

Under G. L. c. 254, § 2 (“Section 2 Lid
contract for the improvement of real property ¢

agent may seek a mechanic’s lien. Mammoet |

n”), a contractor who cnters into a written
yith the owner of the property or the owner’s

USA. Inc., 64 Mass. App. Ct. at 41 n.11. A

Section 2 Lien may not be utilized by subcontractors. Id, The relevant language of G. L. ¢.

254, § 2 provides that:
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“[a] person entering inlo a written cont
real property, or with any person acting
of such owner for the whole or part

removal of a building, structure, or oth
shall have a lien upon such real propert;

Under G. L. ¢. 254, § 4 (“Section 4 L4
contract with a person who has a contract with
Section 4 Lien is to provide security to sub
provided to improve an owner's real property.
App. Div. 55, 56 (2004) (providing backgr:

Massachusetts). The relevant language of G. L

“Whoever furnishes labor, including sy

HCNAMARA & FLYNN, P.A. .

Fact with the owner of any interest in
r for, on behalf of, or with the consent
pf the erection, alteration, repair or
er improvement to real property, . . .

, »
en”),. a lien claimant must have a written
an owner of rcal property. The purposc of a
contractors for the value of their services
astre, 2004 Mass.
pund and scope of a mechanic’s lien in

c. 254, § 4 provides that:

Bee Rosano-Davis, Tne. v. S

beoutract construction management

scrvices, or who furnishes material, or both labor and material, or furnishes

rental equipment, appliances or tools
contractor, ot with a subcontractor of s
the registry of deeds for the county or di
his contract . .. ”

HI. An

In his' renewed motion for summary ]
Power cannot enforce its recorded mechanie
summarized as follows: 1) there was no contra
Boston Power did not improve the Trust’s real
behalf of, or with the conscnt of’ the Trustce

with Boston Power; and 4) Boston Power was nd

A. Boston Power Cannot Obtain
254,§2

In order to enforce a Section 2 Licn, the
must be a written contract for the “erection,

other improvement to real propert
S‘econd, this written contract must be entered

structure, or

property, or with any person acting for, on beha

Id. (cmphasis added). Boston Power argues

Contract resulted in an improvement to the Tt

under a written contract with a
bch contractor, may file or record in
strict where such land lies a notice of

alysis

udgmén.t, the Trustce argued that Boston
s lien. The frustee’s arguments can be
ct for the improvement of real property; 2)
property; 3) Lucente was not acting “for, on
when entering into the Crushing Contract

{ 8 subcontractor Lo Lucente.

h Mechanic's Lien Pursuant to G. L. c.

e are two main req;xirements. First, there
lteration, repair or removal of a building,
y - . ..7 G. L. c 254, § 2 (emphasis added).
nto with “the owner of any intercst in real
£

that its performance under the Crushing

»

of,_or with the consent of such owner .. . .

Ist’s real property. It is further argued that

@005/008
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Lucente, in ¢ntering into the Crushing (‘ontrTo! was “acting for, on behalf of, or with the

consent of” the Trustee.

1. Improvement lo Real Property

The purpose of the Crushing Contract
the improvement of real property. ‘{he word

pbetween Lucente and Boston Power was not

5 “or other improvement” are undefined and

there Is no pertinent legislative history discus

sing the use of the words in the mechanic's

lien statute. G. L. c. 254, § 2; Mammoet USA, [nc.,
of definition for the word “improvement” in t
Court, however, has defined an improvement
real property that enhances its capitol value.”
(1987) (citations omitted))

A general, all-encompassing word al, tH

character of those items. Mammoet USA, Incl,

Host Int’], 53 Mass. App. Ct. 96, 108-104 (20
words "building” and “structure” immediately )

and ‘structure,” in common parlance connotq

assembled out of a combination of materials of

created for human habitation or for nse in

Inc., 64 Mass. App. Ct. at 40 (discussing lack
e context of a Section 4 Lien). The Appesls
s ‘a permanent ad&ition to or betterment of
Finn v. M¢Neil, 23 Mass. App. Ct. 367, 372

¢ end of a list of specific items takes on the
64 Mass. App. Ct. at 41, citing Ferguson v.
D1). In the context of a Section 2 Licn, the
brecede “or other improvement.” “[Bluilding
s something that has been constructed or

parts to form a physical object purposefully

Mammoet USA, Tnc, 64 Mass. App. Ct. at 4

phrasc ‘improvement of real property’ is place:
an improvement unless it is itself in whol
connection with a puilding or structure or o
{emphasis added))

The activity called for by the Crush

“constructed or assembled in connection with

4"The trustee, in his memorandum, argues that the
improvement to real property. In determining wha

1-42. L“_The statutory context in which the
.. . strongly indicates that something is not

e or in part, constructed or assembled in

her construction-related project.” 1d. at 43

ing Contract, ie. crushing stone, was not

h building or structure or other construction-

License Agreement was not a contract for the
ther Boston Power is entitled to a mechanic’s lien
License Agrecement could be cunsidered a

under G. L. c. 264, § 2, it is immaterial whether thd
contract for the improvement to real property. Th

relevant agreement is the Crushing Contract.

The terms of the License Agreement are relevant fér determining whether Lucente. was & “person
acling for, on behslf of, or with the consent of” the Prustese. Further, the characterization of the
License Agreement as & contract is crucial 1o obtaining a Section 4 Lien.

#006/008

the plac ;xe it has been s.t;aem‘:)led."f\-S
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rclated project.” Mammoet USA, Inc, 64 Mash. App. Ct. at 43. Thercfore, the Jeveling of
land for development by removing the ledge jand crushing stone does not qualify as an
“‘other improvement to real property” The fact that the Trustee may have considered

selling the land to a commercial develvuper does not change this result. Even if the Trustee

considered the work performed under the Crushing Contract as improving the land by

increasing ils sale value, the express statutory language controls,

2. Acling for, on Behalf of, or with the Consent v/ Lthe Trustee

Lucente was not a “person acting for| on behalf of, or with the consent of’ the

. Trustee when it entered into the Crushing Cdntract with Boston Power. As the Trustee
accurately states in his memorandum, if a-Seqtion 2 Lien were available to any person or
company who performs services for sumeone who has an existing contract with a property
owner, it would render G. L. c. 254, § 4 (allowing a subcontractor to place a lien on real
property) superfluous. Indeed, “[a] basic tenel of statultory construction requires that a
statute be construed so that cffect is given té all its provisions, so that no part will he
inoperative or superfluous.” Wolfe v. Gormally, 440 Mauss. 699, 704 (2004) (citations and
: quotations omitted). “The statute must be vigwed as a‘whole; it 1s not proper to confine
interpretation to the onc section to he construed.” Id. A court must also (:()nsider‘ the
purpose and history of the statute. See Sterilite Corp. v. Constitutional Cas. Co., 897 Mass
837, 839 (1986).

Here, the statutory language allowing a Section 2 Lien cannot reasonably be
mterpreted as allowing Boston Power to oltain a mechanic’s licn against the Trust
Property. Lucente was not acting as an agent of the Trustee when signing the C&-ushing.
Contract. Rather, the Crushing Contract was a scparate agreement between Lucente and
Boston Crushing, in which Lucite had no part. |The fact that the License Agreement named
Boston Power as a cormpany allowed to do workj on the property does not change this reault.
Further, as discussed above, even if Lucente could be considered an agent. of the Trustee,
the Crushing Covtract was not for an improverhent to real property as contemplated by the

statute.
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B. Boston Power Cannot Obtain a Mechanic’s Lien Pursuant to G. L. c. 254,

§4

For this court to find a valid mechanic’y
be an original contract between the owner of
Ouellet v. Armstrong, Civil No. 02585 (Plymoy
Nat'l Lumber Co, v. Epstein, 2000 Mass. Ay

subcontractor must have had a written contr]

such contractor. Id.

Here, the License Agrecment between ¢

coutract., It was simply a license Lhat allows

lien pursuant to G.L. ¢. 254, § 4, therc must
the property and a general contractor. See
th Super. Ct. May 28, 2004) (Troy, J.), citing
p. Div. 317, 319 (2000). Additionally, the

het® with the contractor or subcontractor of

hie Trust and Lucente was not a construction

bd Lucente to enter the Trust's property Lo

remove a ledge. The clear and unambiguous language of the License Agreernent indicates

that it was nothing more than a license, A
particular act, or series of acts, ﬁpc;n another's
Black’s Law Dictionary (8th cd. 2004); see als
525, 529 (1942), overruled on different ground
Mass, 100 (1964) (staling that a license to ¢
occupation of the land by the licensce so far
Unlike a contract to improve land, the Lice
Trustee $20,000 for the right to enter the prope

Boston Power's argument that the H

Agreement to a contract for services is unavail

memorandum, the Force Majeure clause serves

could be excused from puying the monthly fee.

Majeure clause, thereby excusing payment of if

it diligently and continuously performed the

interpreted as a written contract requiring T.y

the ledge.

—~— -

5 A written contract is “any written contract enforce

c. 254, § 2A.

license is defincd as “an authority to do a
[and, without posseasing any cstate thercin.”

i Stratis v. Mclellag Stores Co., 811 Mass.
s by Tindall v. Denholm & McKav Co., 347

o an act upon land involves the exelusgive

lls'mecese.ary to do such act and no further).

e Agreement required Lucente to pay the

rty and remove stone.

orce Majeure clause converts the License
ing. As the Trustee accurately states in his
only o specify circumstances where Lucente
If Lucente wuunted to avail itselt of the Force
s fee to the Trust, it would have to show that,
work. This language cannot reasonably be

cente Lo diligently and continuously remove

5ble under the laws of the commonwealth.” G. L.

¥Iou8/0uyY
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Additionally, Lucente cannot be categorized as a general contractor based on the
License Agrcement. Rather, Lucente was m rely a licensee. Therefore, Boston Power

cannot obtain a mechanic’s lien pursuant to G. [.; c. 254, § 4.

For the foregoing reasons, it is hereby| ORDERED that Charles T, Mantenuto’s,
Trustee of Stoneybrook Trust, Renewed Motion For Summary Judgment is ALLOWED as
to Count V. It is further ORDERED that Chatles P Mantenuto's, Trustee of Stoneybrook
Trust, Request 1«‘0; Separate and Final Judgment is ALLOWED as there is no just reason

for delay where the moving party’s absencc |as a party will have no bearing on any
remaining issuc or the claims of any remaining party in the chse.A Separate-and Final
Judgment of dismissal shall enter forthwith i favor of defendant Charles P. Mantenuto,
Trustee of Stoneybrook Trust

DATED: March 16, 2007

Frteeed : ’5/20/(,7
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