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behalf of ¿he 'frust, enl;ered into s T 2 Thc Lice¡rse Agreemerrt allowed
Lucente to remove a leclge located on the

The License Agr.eemcnt speciûcally Luce¡:te to "biast, crush, pr.ocess, retÞove

and sell eristing lcdge frorn thc property,. use "persQnneÌ ¿rs at'e ¡teccsssr:y to blasL,

crush, process and remr¡ve the ledgc.- License $ I- The License Agreetnent was
for a tcr:n of twenty months an<l required to.pÍIy $20,000 per month ø the .lrusree.

S$ 2-3. Lueente wäs not required to paryregardless of the quantity of Iedgc cxtreeted.

this morrthly fee if he w¿ìs "unable to lrerft-rrm he [w]ork on the [¡t]ropcrty frrr firtu or rnorc
rlays in any month due to Forr* Majeure (as

sùatcd that: "fl,ucentcJ shall diìigenil.y anct

ncd in Sectiorr 4(c))." Id., S 3. Sectiorr 4(c)

tinuousiy perform thc [wJork subject t,o

incle¡ncnt weather, labor shorüsges or .rtrikes other cûuses ueasonahly bcyond l,itènsor's
reasonable ()ontrol (Force Majeure)."

The license Agreeutent na¡ned ßosLr.¡n wer âs Qne of three compar¡ies authorizeci

to work <¡n tfre properfy. Soon ufter enteri into thc License Agreenrent, Boston Pr¡wer

and I,ucentc en[crecì. ínto g written contract hing Contracl") ftrr thc crushing of sLone

already retnoyed from the ledge. The Crushin Conürac't required that I.,ucenLc pay Bogton

Power $3.85 pcr ton of cmshect stone. er irllcgcs that the pL¡rpose of both the

Liccnse menü and Crushins Cont¡act wss to improvc the Tlust's property for

commcrcial development.3 Juìy 3, 2003, ton Power brought a complaint against

Lucente seeking tnotìey due uncler the g Contract. In its complaint, lJoston Power

also secrks l,o cnforce a mechanic's li.en agsinst Trust'g p.roperty.

L Sumrna"y.Iudgment Sta

@ oo3/oos

!

A court

fact anù wllere

natter of'l;rw.

grents summâry juclg¡oent there

tlte sutnrnary judgmcnt ent itles

O;rssesso v. 390

are no genuinc i.s.sue.c of matcriai

the rnoving püty to ¡udggnent as a

Mass. 419, 422 (1983); Cmtv. Nat'I

zTtre trustcc tc.stified at a deposilio¡r that thc A¡rreement wae created by his sttorney'

¡ In his deposition, the Tmstee adruittcrt to haviug L leaet two meetìngs r¡'jth an aPartment
developcr regardi-g the esle ofthe property. The
Soard ø frle a plarr for a cul.de-sac or [he propcrty

uetec olso went hefore the Waltham Plaaning
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case at trial. Flcsne¡ v. 1l

v- Ge¡rersl_Motors CorÞ.. 410

gcnerally COferuy v.

owner. See -I)aeenlrort Mammoet Heaw

Iien." Mommoet LTSA. Inc, v.

n.16 (200õ).

agcnt tnay .seek a mechaniCs lien. Marn

,Section 2Lien may not bc ul,iìized by

254, \ 2 pr<¡vicies l.hnt:

B€r¡k v. Daweg, 860 Mass. S50, 558 (1976);

the burden of afñ¡mativcly clemonstratirrg th
cvery ¡.clevant issue. pedcr.sgn v, Ti!sg_lnç.,
paÉy r:.stablishes the absence of a triable issue

[ICHAHARA 8 FLYNN, P. ,q.

. R, C¡". P. 5ti(c), 'Ilre movrng parly has
thcre is no genuine iesuc of mirtcrisl fact on

404 Maes. 74, I7 (lg89). Once the moving
the party opposing l,he moüion mr¿st rcspond

ø 004/oo9

_ åt_

and allege s¡:ccific facts denorìstrating thc exi nce of a gcnuine issue of materi¿¡l fact- tct.

A parby moving for srrmmary judgnre who docs not bca¡ the burden of proof at
frial may demonétraùe ûhe absence of a isst¡c either by eubmitting affi¡native
evidence negating an esscntisl elemcnt of thc nonmoving parLy's caee or by ehowing thnt
thc nonmoving party has no reasonable expc ion of proving an essenûisl element of its

4I0 Mass. 801'r, 809 (1991); gor,rr,ouvaciLlg

Mass. 706, 7L6 ¡991), r\ trial cr¡urû ruling on dcf'end.ant's
motion for summary judgment properþ assu

'that 
all the facts set forth in t.he ¡rlaintiffs

¿rffidavits are ürue and that any inferences to the plaintiff'should be rlrawn. Sce

ÍJ88 Mass. 16 (f98S).

II. Statutory Frarnework of G. 2õ4 (Mectranic's Lien Statute)

'l'he l.¡roccss bf recording and cnforcing rner:h¿tnic's lie¡r ie provirlod for by .eLatute.

Baltimore Cont¡acl.ors. Inc. v, Dnpree, 352 M 83, 85 (1967). A mcchnnic'.q lien may be

sought by an inclividual or entity tha0 provi certain materir¡ls r)r seryices to a propcrty

v. Entergy NucleùX_qglsratig¡Lf ;9,.
Civil No. O2-2SI (Plymouth Super. (.)1,. April , 2003 (Troy. J.),.affd 64 Mass. App. Ct. :tZ

(2005). In 1996, in response t.o concerns reg ing the scope of the mecharric's lien statute,
the legislatüre âmerrd<rd it by "expanding thc of entibies entitled to lien protcction,

thc typcs of work for which a lien may be cl , and the types of prcperty subject [,o the

64 l\{ass. Âpp. Ct. 37, 44

Undel G. L. c. 254, $ 2 ("Section 2 a cvntractor who c.ntcrs rnto a writtcn

thc owncr of bhc propcrty or the owner'scontìfact for the improvement of real properby

64 Mass. App. Ct. at, 41 n.11. A

I4. The relevant lrnguage of G. L. c.
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"[a] person entering irrf:o a wriil.en con r,vith the Òwner of any inærest inreal property, or with any ¡lerson acti for, on behalf o{ c,r with the consent
of such orryncr for Lhe wholc or part
removal of a building, gtructure, or otl

thc erection, alteration, repiúr or

shall have a lien upon such real pr
r im¡>rovement to real propcïty, . - .

Under G. L. c. U54, $ 4 CSecLion 4 n"),. a lierr claimanb must have a rvrítten
coûtraet wjüh a pet.gon who ltas a conüract wi an owner of rcal propcrty. The prrrposc of a
Secùion 4 T,ien is to providc security to ctors fo¡: the v;rltre of thei.r services
pr'ol.ided to inrpmve an owner's real ¡rroperty. _lürsâ-no.-l)uvie. .l¡rc, v. $ast¡e. 2004 Mass.
App. Div. 55. 50 (2004) (provirtins bac trd nnd scope of' a me.c:hgni(:,s Lien in
I\4as.c¿rchusetts). The relcvÂnt language oI G, c. 254, $ 4 provides that:

"Whoever furni.glrcs labon, iacluding s
scrvice$, or who furnishee rnaüerial, or

tract rlonstruction management
h labor arld material, or furnis]res

rental equipmen! appliances or under a writtc'n .xjnüract with ¿l
coûLr¿¡ctor, or with a gubcont¡aôtor of contractor, may ñle or rccord in

trict where sush land liee a notice o[

E oo5/009

the rcgistry of dcede for t:he county or d
hi.ccontract-..."

In his'renewed mof,ion for sumnrary

Power cåtlnot enforce ils recorded mcchan

dgment, the Tyusüce arguert that l3oston

ìien, T}¡e trustee'o àrguments can be

summarized as follows: l) tbere wâs no for thc impmvement of real property; 2)

Boston Power.did not improve the Trrìst's reel

hhalf ol, or vrith the conscnf of' the Truslcc

pcrty; 3) Lucenle wâs not acting "for, on

hen entering into the Cnrshing Cr:ntract
wilh lSost.on Power; and 4) Rosk¡n Power was f¡ subcotrtractor t() Lrrccnte.

A. Boston Power Cannot Obtain
264, ç 2

Mechanic's Lien Prrrsu¡rnt to G. L. c.

In order to enforce a

rtrust be a n'ril.l,en cgnfract

Section 2 Licn, t sre twr) mzrin require¡ne¡rls. First, there

fbr the "erectiorr, Itcration, repair (,r remöval of a buildirrg,

Second, this written contracL must be entered

G. L. c" 254, $ 2 (ernphasis added).

to with "the owner of any intercst in real

Id. (cmphasis ailded). Boston Power erguès thaü its perf<rrmance under the Crushing

Conl,râct re.qulted in an improvemont to thc s real property. It is furl,her argued that.
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Lucente, in cntering i¡:to the Cruslring Con
ccrfìsent of" the'hustee.

1, )-mprouente¡¿|, l¡t ßeal frro¡terty

w;rs "acting for, on behalf o[, or wil,h the

The fiupose of the Crushing Contract ll Lucetlte and Bo.ston Power was not
Ehs j¡¡¡p¡e1'ement of rcal property,4 br other improvement" âre undefirred andth*rgu -p".ti."lllegislative tústory dlscu ing the use of the words in the n:echanic's
Iiu$lut* G. L. c. 254, g 2; 6<1 Mass. ,A.pp. Ct. aü 40 (discussing lack
of defi¡i¿ion for the sr6¡d ',.improvement" in

anct 'structurc,' irr common parlance somelhing that has been co¡¡sl,ructed ol
assembled out of a combiua[ion of matcri¡ìs
created for l¡un¡arr

Mam¡pe_t_USAJnc., 64 Maes. App. Cr. ar l-42- LJhe ståtutory.enntext irr which the

- . . st,rot¡Èly jntlicates tbat rsorncthing is notph¡asc 'irnprovement of rcal proçrerl,y' is ¡.rl

au rmurovemen[ unless it is itnelf, in w or in parb, constructed or assembled i¡r

Court, however, has defined an irnprovement

real propcrty that enhâ¡rccs its capitoì value.,'
(1987) (citations omitted). \

Â general. all.enc<_ruipassing word

ch¿tractcr t¡f tbose iteme. Marnr

Host int'I. 5il Mass. App, Or. 96, t0g.l04 (:

words "building" and "strucl,urc" immcd.iately

connection with a blrilding or structure or
\

(emphasis adderl))

'l'he Lernç of the Licenrê Agtcement a¡e relevant
acling for, on behalf of, o¡ with the co¡rscnt ofl the

contcxt of a Section 4 Lien). 'fhe Appeals

"a permanent addition to or betterment of

Finn v. McNcil, 29 Maas. App, Ct_ Aß1-,,ð72

r cnd of s list of spccific ite¡ne takcs on the
64 Mass. App. Ct. st 41, citirrg J¡crzueor¡ v-

I). [u the c(rntext of a SecËion 2 Lien, the
'or ol,hcr improvement-" "'[BluildinC

ccJn.ctluction-related project." !{. at 43

determining whethel Luc-ente was a þerson
u¡t{re,. FurÉhcr, the cha¡acterization of the

The activiby called for by the Oontract, i.e. crushing stone, was rtot

"constrlrcterl r.¡r a$Bembled in connection with building or structure or otber r:onstru<;tion-

{'l'he trustce, in }ris rnemorandum, argues that Liccnse Agreement was not a contract f<rr the
improvcment to real prop€r¿y. In deternining w Boston Power iB e¡rtilled k¡ a mcchanie's lien
u.¡rdcr G. L. c. 254, $ Z, it l* immaterial whcther Liccnee Agrecmcnt could be cunsideretl a

relevont agreemenb is the Crughing Oontractcontråct fo¡ the improvement to rcal property.

l,icense Agienmcnt as ¿r contrâct is crucial to obtai a Section 4 I-,ien.
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rclated pr<>ject." Mam¡nc¡et US/t. Jnc. 64

lancl fot' devclopnrent by removing thc ledge

"otl:er inrprovement to real Þroper.tJ,.,, The

selling the l¿¡ncl to a cornmcrcial develuper d

co¡rgidcred the work perfolrrred under the

rncreaeirrg ils sale value, the express statutory

2- Aclirtg for, on Behalf of, or wíth the Co¡¿sent

Lr¡cente waS not a "pcrson acting for
Trustee when it entered into the C¡r.shing

accurately süates in his rncmorsndum, if s
compàny who perforrtrs ser'¡iqes for someone

ovvner, it would render G. L. c_ 954, $ 4

proporfy) .superfluous. Indeed, "[al basic

stetute be construed so that cfi'ect is given

inoperative or grrperû.uous." Wolfe v.

quotatÍone omitted). "The statute must be

interpretation to thc <.lnc section to be e{,ns

purpose and history of the statute. See

837, 839 (1986).

Here, t,he statrrtory languaie allow

int,erpreted :rs iùlcrwing Boston Power to o

Property- Lucente w¡rg nçt actirtg as arl

Conl.rr¡cL. Rather, the Crushing Çontract w¿rs

Boston Crushing, in which Lucite had no part.

Boston Power a$ a comp¿lny allowerl kr clo

l'urther, as diseus-ced above, even if Lucente

the Cmshing Çont¡a<:t wa:r not fbr an imprr:ve

statute.

IICHAHARA & FLYNN, P. A. H 00? /oo 3

App. (lt- at, 43. T'hercfore, thc lcveling of
¿rnd crushingl stone does nof, qualify âs an

âct that the Trustee ¡u¿ry havg sç¡siclererl

not changc this result. Even if thc T¡ustæc

inf Contract as impr,¡ving the Iarrtl by

uage controls,

lh,e ThæIee

or¡ bchalf of, or wÍth ühc consent of' thc

with Boston Power. As the Trustee

t¿os 2 Lien wc:re availal¡le to anv persotl or

has an existing eontract with a property

a subcontractor to place a lien on real

of statutc.rry construction requires that a
all its provisione, so that no part, will be

440 Mass. 699, 704 (9004) (citat.ions and

wed as a wlrole; iü is not proper. tr¡ confine

" Id. A court must also rrrr¡.sider the

v. (ionstitutional Caq...Çq- u97 Mass

a Section 2 Lien canu.ot reasonirbly txr

tain a mechanic's licn against 'the 'l'nrst

of thc Ttustee when signing (.he Ç\ushing

separa,te âgreement beLween l,qcente anrl

'lhe fact thâl thç Lin:nse ¡\gteement narned

on thc propergy does not change this reeult.

uld be considered an ageut of the Trugtee,

ent to nrrrl propcrty ?¡s çontemplatctL by the
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B. Boston Power Cannoü Obtain a
$¿

Fot this cc¡urt to find a valid mechanic'

be a¡t original contract bctween the orvner of

Ouellet v. Armstrons, CTvil No- 02593 (PIym

Itgqf-Lglqüer-C9. v. Eostein, 2(XX) Mass.

subcontractol must have had a written con

such contractor. Id.

Here, Lhc License Agrecnrcnt between

cr,rnbraet. ït was sirnply a license Lhat

rer¡)ove a leclgc. The clear and unambiguous

thù[ it was nothing ñerc than a bcen.se, A
particular sct, or serics ofacts, upon ahother's

Black's Law Dictionary (8üh crd. 2004); eee a

52õ, 529 (L942), ovcrrulcd on differen!

Mass. 10O (1964) (stating [hat a license to

u:cupatiou of the land by the liccnscc so far

Unlike s co¡rfract to inrprove land, ühc Lice

Truetee S20,000 for the righ0 to enüer f;hc

Boston Power'6 argument that the

Agreernent to a eontracL. for services is unav

memorarrdum, ûhc ltorce Maje.ure clause

cor¡ld bc excused from pirying the monthly fee.

Møjeu,re clâ.use, ùhcrcby cxcusing paynrent of i

it diligently and continuously performed the

irrterpreted as a writteu conrract rcùui¡ing T

thc lc<lge-

5 A written contract is "any written co¡¡tract
c- 954, $ 2A'.

HCNAI,IARA & FLYNN, P. A ufJ0u/uuu

cshanic's Lien Pursuant to G. L. c.254,

lien pursuarnt to G.Ir. c.254, $ 4, therc must

he property and a general contractor. See

Strpcr. Ct. May 28,2004) (Iroy, J-), crüing

p. Div. 3I7, 319 (2000). Additionatþ, the

with tbe contràctor or subcontrâctor of

Truet and Lucente w¿ts not a con.sürrrction

Lucentc to enter the Trust's pr:operty to

nguage of the License Agreerncnt indir:atcs

license Lq defincd se "e¡r authority to t1c¡ a

nd, without posseasing any cstate therciu-"

Stratie v. Àl!çl,elian Stpree Co,, 31I Mass-

bv s¡dgll v, De¡rhol{t_ & Mcl(¿rv Co.,, 347

ttn ¿rct upon lancl involvcs the' exclusi,vc

necessary û<¡ do sueh act and no ftrrther).

r\greement'requircd Lrrcente to pay thc

þ and remove gtone.

rce Møjeu,re úlausc convcrLs the License

ing, As thc Tlustee accurately states in lris

to spcc'ify circumstances where Lucente

lf l,ur:ente. wun[ecl t<¡ avail itsel f of the llc¡rce¿

fee to the .l'ru.st, it would have to sltow that

ork. This language catrnot' reasonabìy be

nl¡¿ l,o diligently u¡rtl tr:nlinuously rênror/e

bte undcr thc laws of t^he comsro¡rwealth." (ì. L.
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Atlclitionally, I,ucente r,arnot be

License Agrcement. Rather, Lucenle .was rt
cannot obtain a mechanic's lien pursuar¡t to Ci-

Fol thq foregoing reasons¡ it iB

'llustee of Stoneybrook Trusl Renewed Moti
to Cou¡rt V. ir is firrther ORDERÈD úhst Ch
T[uSt, llequeSt l,'or Separatcr s¡¿ t.i¡al Jud
for <telay where the nroving party's nbserrce

rÉrnaining ieguc or the cl¿rims of any remai
Judgment of dismissal shall entcr forthwith
Tr'ustee of Stoneybrook Trust

DATIDD: March t6,200?

E^).,.i:3f z,,fc,l

F.\¡\fY Docs\su pF\.( :¡rsFS_(:^ÌytBRrDOE'\CwIL..2006\BOS.r.(]N
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c. 254, !i 4

as t general con{.r¿rctor

a licensee. Thercfore,

based olr the

Boston Power

tø 00u/00s

OFDEßED that Charlas p. Manbenuto,s,

Fot .Summary Judgrncnt is ALLOWED as

les P. Mantenuto'g, TruetÆe of Stoneybrocrk

is ALLOIVED as ühere is no just reason
as :r partSr will have no bearing on any

party in tbe case. Separate and .t'inal
favor of defendant Charles p. Mantcnuto,

CRI'SFINC CtNl, v. A.ìo. r,ucEM¡E co., tNc. Ml(:v2o0g 02got-

b, ,fr,
Superior


